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1. Title: A RETREAT FROM DECISION BY RULE IN Ashcroft v. Iqbal, 129 S. CT. 1937 (2009)
Authors: Rajiv Mohan
Abstract: [...] the court must look at the factual allegations, take them as true, and determine whether the complaint states a plausible claim of relief.10 Plaintiffs' lawyers, consumer groups, and civil rights advocates have criticized Iqbal for unfairly imposing a more burdensome pleading standard on plaintiffs, thereby denying them access to the courts.11 But there are more basic objections to Iqbal based on formalist principles not typically associated with parties like the plaintiffs' bar.12 Formalism embodies the notion of decision by clear rule and has been touted for promoting uniformity, neutrality, and predictability.13 By moving pleading standards further away from decision by rule, the Supreme Court in Iqbal improperly undermined the virtues of formalism. [...] a reviewing court should identify all the legal conclusions in a pleading, which are not entitled to a presumption of truth.24 Next, if the complaint contains "more than [mere] conclusions," the court should examine all factual allegations, taken as true, and "determine whether they plausibly give rise to an entitlement to relief."
2. Title: CAN CONGRESS OVERTURN KENNEDY V. LOUISIANA?
Authors: Richard M Ré
Abstract: As recently illustrated in Kennedy v. Louisiana, the Supreme Court regularly interprets the Eighth Amendment based on the perceived existence of "national consensus." Although this practice has been the topic of extensive commentary and criticism, the existing debate has overlooked the most natural implication of the Court's consensus-based argumentation - namely, the possibility that recent Eighth Amendment jurisprudence is subject to federal legislative override. This Article argues from existing case law that Kennedy should be susceptible to democratic correction via countervailing federal legislation. Such legislation would demonstrate that no "national consensus" supports the Court's holding, thereby suggesting that the punishment in question does not actually violate the Eighth Amendment. One might respond that Kennedy would have found a constitutional violation based on the Court's "independent judgment," regardless of whether a supportive national consensus existed. But even assuming that is true, federal legislation could address the concerns that underlie the Court's independent judgment analysis. Either way, Kennedy's contingent reasoning would permit at least some correction by the democratic branches. Exploring these possibilities allows us to better understand and justify recent Eighth Amendment jurisprudence, as well as recent substantive due process cases like Lawrence v. Texas that also look to state and federal practice as sources of constitutional law. Ultimately, though, the most important consequence of appreciating Kennedy's democratic reversibility has more to do with the President than with the professoriate. As a candidate for President, Barack Obama pointedly criticized Kennedy's holding. If this Article is correct, then the President and Congress now have an opportunity to engage the Court in a dialogue regarding the Eighth Amendment's contemporary practical meaning.
3. Title: CHEVRON'S SLIDING SCALE IN Wyeth v. Levine, 129 S. Ct. 1187 (2009)
Authors: Gregory M Dickinson
Abstract: [...] Wyeth argued that recognition of the plaintiffs state tort action would create an unacceptable obstacle to the accomplishment of the purposes and objectives of Congress by substituting a lay jury's decision about drug labeling for the expert judgment of the FDA.10 After a Vermont state trial court rejected Wyeth's motion for judgment as a matter of law on the preemption issue, a jury found Wyeth liable for negligence.11 Although the drug's label warned of the danger of gangrene following inadvertent intraarterial injection, its labeling was nonetheless defective because it failed to instruct clinicians to use the IV-drip method as an alternative to the riskier IV-push method.12 The Vermont Supreme Court affirmed, holding that compliance with both federal and state law would have been possible and that common law liability posed no obstacle to the accomplishment of congressional objectives.13 The Supreme Court affirmed.14 Justice Stevens, writing for the majority15 and rejecting both theories of preemption, relied on two guiding principles: first, that the purpose of Congress is the ultimate touchstone in every pre-emption case;16 and second, that the historic police powers of the States [are] not to be superseded by [a] Federal Act unless that was the clear and manifest purpose of Congress.
4. Title: FEDERALISM AND FAITH REDUX
Authors: Ira C Lupu
Abstract: [...] the Supreme Court could just shrink the ambit of the religion clauses as applied to all levels of government. Before we can even start to answer that question, we should note that virtually every state has its own constitutional provision that replicates at least some Establishment Clause functions.9 Some are anti-funding provisions, placed in many state constitutions in the nineteenth century and aimed primarily at state funding of religious schools.10 Others, like the Virginia Constitution, forbid compelling anyone to support or attend any religious ministry.11 Those limitations, as construed by state courts and attorneys general, will continue to exist regardless of whether the federal Establishment Clause applies to the states. [...] the cultural and political clock cannot be turned backwards, even if the legal clock can be.
5. Title: JUDGES AS HONEST AGENTS
Authors: Frank H Easterbrook
Abstract: The Supreme Court made this point in West Virginia University Hospitals, Inc. v. Casey.5 Plaintiffs won a civil rights suit and asked the court to award them not only attorneys' fees, but also the fees they paid to expert witnesses. Section 922(g)(9) of the Criminal Code makes it unlawful for anyone "who has been convicted in any court of a misdemeanor crime of domestic violence" to possess a firearm that is connected with interstate commerce.25 This Section has a definitional provision corresponding to Section 921(a)(20).
6. Title: LOVE, TRUTH, AND THE ECONOMY: A REFLECTION ON BENEDICT XVI's CARITAS IN VERITATE
Authors: John M Breen
Abstract: In the aftermath of the crisis, several household names in the fields of financial services, insurance, securities, banking, and investment banking either ceased to exist, were acquired by other firms, or accepted substantial amounts of government money and partial government ownership in the face of imminent collapse. 6 Although the Church's teaching with respect to politics, the economy, and culture can be traced back to apostolic times/ the point of departure for the modern tradition of Catholic social teaching is Pope Leo XIII's encyclical Rerum Novarum.8 Published in 1891, Leo's encyclical responded to the growing popularity of socialism and its rise as a political force, even as he addressed the new problems that rapid industrialization and urbanization created and the effects these social movements had on the family.9 Rerum Novarum was of such significance that Pope Pius XI referred to it as the Magna Charta on which all Christian activities in social matters are ultimately based when commemorating the fortieth anniversary of the document with his own encyclical, Quadragesimo Anno, in 1931.\n Thus, although Pope Benedict supports the idea of an effective world authority, it is not the vision of such authority now regnant in the minds of many Western elites.
7. Title: PREFACE
Authors: LeElle B Krompass
Abstract: [...] former Attorney General Michael Mukasey addresses several aspects of the Obama Administration's homeland security policy. [...] Professor Gerard Bradley provides a thoughtful critique of Privilege or Punish:
8. Title: RATIONAL PLEADING IN THE MODERN WORLD OF CIVIL LITIGATION: THE LESSONS AND PUBLIC POLICY BENEFITS OF TWOMBL Y AND IQBAL
Authors: Victor E Schwartz, Christopher E Appel
Abstract: [...] Part III analyzes the public policy implications of these principles and of greater judicial review of pleadings in general, and responds to arguments of proponents of broad notice pleading. [...] courts during this period applied a rigid, highly technical review of pleadings for compliance with common law rules and, where established, civil codes.16 In many instances, these procedural systems were designed not simply to control the level and types of cases heard, but as a mechanism to keep litigants out of the courtroom.17 Legal history is stained with examples of such allegiance to formalism effectively providing a trap for the unwary and disenfranchised.18 Over time, these legal hurdles stood increasingly at odds with Americans' expanding personal liberties and notions of equal justice, thereby fermenting an environment conducive to a fundamental overhaul of the existing pleading system. 1.\n If states adopted the standard, they would add to these benefits greater uniformity in the interpretation of procedural law, preventing disparities among neighboring jurisdictions, confusion, and unfair surprise for litigants.
9. Title: RELIGION AND ITS RELATION TO LIMITED GOVERNMENT
Authors: Michael W McConnell
Abstract: The government controlled the Church and used the Church for political and governmental purposes.3 The Act of Supremacy made the King or Queen of England the supreme head of the Church, responsible for maintaining orthodoxy and naming all of the high prelates.4 The doctrine and liturgy of the Church of England were also determined by parliamentary statute, and all ministers in the land were required to conform to them.5 Parliament adopted the Book of Common Prayer and the Thirtynine Articles of Faith- one of which held that the Monarch was supreme in all matters both religious and civil.6 A highly convenient tenet of faith, if you happen to be the Monarch. [...] the state was not at all hesitant to use the Church as an instrument of social control: by inculcating the idea that good Christian subjects should be obethent to the King and should not engage in rebellion or resistance, but should instead behave themselves as good monarchical subjects.
10. Title: THE DECLINE OF THE COURT OF FEDERAL CLAIMS IN Nebraska Public Power District v. United States, 590 F.3d 1357 (Fed. Cir. 2010)
Authors: Daniel Thies
Abstract: [...] the court held that the NWPA's jurisdictional grant to the courts of appeals did not extend to disputes about the standard contract,32 particularly those requiring interpretation of contractual provisions- an activity solely within the jurisdiction of the CFC.33 Second, even if the D.C. Circuit did have jurisdiction, neither the NWPA nor the Administrative Procedure Act (APA) provided a waiver of sovereign immunity allowing a suit against the government to proceed in the courts of appeals.34 The Federal Circuit accepted an interlocutory appeal,35 decided to hear the case en banc,36 and reversed in an 11-1 decision.37 Writing for the majority, Judge Bryson rejected both grounds for the trial court's decision.38 First, the court rejected the contention that the NWPA's jurisdictional grant did not extend to disputes about the standard contract.\n75 After NPPD II, however, a plaintiff in the same situation could just as easily sue in a district court to challenge the agency's action as an invalid implementation of the statutory requirements for the contract.76 Even if such a plaintiff could not obtain complete monetary relief in the district courts,77 it could obtain a declaratory judgment of liability,78 which, under NPPD II, would be binding on the CFC in its later adjudication of the contract.
11. Title: THE OBAMA ADMINISTRATION AND THE WAR ON TERROR
Authors: Michael B Mukasey
Abstract: [...] the Obama Administration has said that it will continue to recognize the state secrets privilege when litigation threatens to disclose national security information, and that it will bring such litigation to an end even when the government is not a party to it.7 The Administration professes to have a somewhat narrower view of that privilege than we did,8 but nonetheless at least recognizes it.
12. Title: THE ROLE OF THE FEDERAL JUDGE UNDER THE CONSTITUTION: SOME PERSPECTIVES FROM THE NINTH CIRCUIT
Authors: Diarmuid F O'Scannlain
Abstract: 5 That the judicial Power was left largely undefined in the new Constitution merely reflected that its meaning was already widely accepted and understood.6 The traditional conception of the judicial Power embodied important ideals. Because judges were to decide cases according to the law, they were not free to decide cases according to their personal values or individual notions of justice.
13. Title: WHY CONSERVATIVES, AND OTHERS, HAVE TROUBLE SUPPORTING THE MEANINGFUL ENFORCEMENT OF FREE EXERCISE RIGHTS
Authors: Alan Brownstein
Abstract: [...] the scope of religious practice and religiously motivated conduct in the United States is both diverse and extensive.6 Accordingly, it is inevitable that some religious activities will produce externalities that burden both individuals and the public interest. [...] there are often legitimate state interests that arguably justify restrictions on religious autonomy.7 This means that, when adjudicating free exercise claims, courts will often have to engage in some sort of balancing process to weigh religious liberty against the state's reasons for interfering with it. [...] the state's protection of one aspect of personal autonomy, such as the right to practice one's religion, does not require the state to protect other important autonomy interests, such as the right to pursue one's trade or vocation, to anywhere near the same extent.\n Here, any attempt to exempt religious expressive activities from general regulations without providing parallel exemptions for secular speech would raise serious constitutional concerns.
以下是书评：

14. Title: THE ROLE OF THE FAMILY IN CRIMINAL LAW
Authors: Gerard V Bradley

Abstract: [...] how does the criminal justice system in this country approach the issue of family status? [...] how should family status be recognized, if at all, in a criminal justice system situated within a liberal democracy committed to egalitarian principles of nondiscrimination?"1 PoP divides the realm of "family status" into the "benefits" and "burdens" of "family ties. The authors expressly decline one pertinent data collection project: measuring the indirect cultural and economic effects upon families of criminal justice practices that do not explicitly depend upon family status, such as sentences of extended incarceration.5 They consider instead what they term distinctively purposeful practices,6 explicit legislative or judicial choices, and laws expressly drawn to privilege or disadvantage persons based on family status alone.
