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1. Title: The Constitution And Economic Liberty
Authors: Ely Jr., James W.
Abstract: [...] the United States never has pursued a strict laissez-faire policy; even when Holmes wrote, lawmakers were enacting a host of economic regulations.6 The vast majority of these regulatory measures either passed judicial muster or were never challenged.7 The reference to "paternalism and the organic relation of the citizen to the State,"8 although somewhat opaque, likely points toward the attacks on individualism and claims of economic rights that characterized the Progressive era.9 Of course. There were, however, remnants of the older mercantilist scheme still in place, and some price regulations persisted. 

2. Title: Enlightenment Economics And The Framing Of The U.S. Constitution
Authors: Lerner, Renée Lettow
Abstract: Governments sold monopolies, or patents as they were known, on the manufacture, exportation, or importation of coal, soap, starch, iron, leather, books, wine, and fruit- in short, on almost everything imaginable- to raise revenue.4 Colonial Americans resented English mercantilism in the form of the Navigation Acts, which required colonists to export certain goods only to England or its colonies and to conduct their trade entirely on English or colonial vessels.5 These old-regime economic ideas dominated thought and policy throughout Europe in the first half of the eighteenth century. Congress sinks into sloppy practices leading to economic favoritism and massive intrusions into the economy, the President becomes a party to these practices and fails to protect the common good of the entire nation, and judges- particularly Supreme Court justicesalternately ignore their proper constitutional responsibilities and award enormous political power to themselves to act like unelected and unreviewable legislators. 
3. Title: The Political Economy Of The Original Constitution
Authors: White, G. Edward
Abstract: [...] the approach, which rests on an "interest group" analysis of politics and economics fashionable for a time among twentieth-century historians, is anachronistic because it projects later conceptions of the organization of American political and economic life back on to the framing period. [...] how might one describe the political economy of the original Constitution? I. THE "ECONOMIC" PROVISIONS OF THE ORIGINAL CONSTITUTION A. The Central Concerns of the Constitution's Supporters The movement to alter the form of national government in the United States arose out of two sets of concerns that surfaced among creole elites8 between the mid-1770s and the mid-1780s as Americans fought the Revolutionary War and gained experience with state governments and the federal government of the Articles of Confederation.9 One set of concerns centered on the Articles of Confederation government's dependence on the States.10 Although the Continental Congress directed and financed the Revolutionary War effort, it had been largely dependent on the States in doing so because the Articles government needed the support of nine states to exercise any of its principal powers.11 Consequently, the Articles government never found an effective way to raise money throughout the War. 

4. Title: Federalism As A Discovery Process And A Catalyst For Humility
Authors: McGinnis, John O.
Abstract: [...] good societies are concerned with protecting both liberty and other conditions for human flourishing.3 In a good society, people should have freedom to act, but legal norms also should help sustain the conditions for the success of family life, friendship, and other social goods. [...] the recent victory of the computer Watson on Jeopardy! suggests that computers themselves might soon be making connections between social phenomena that have previously eluded humans.17 Economic history teaches us that new forms of measurement were at the heart of the industrial revolution, accelerating innovation and the assessment of private productivity.\n . . dead letter[s] anyway, and they likely prevented the enactment of few, if any, new laws. 

5. Title: Depoliticizing Federalism
Authors: Seidman, Louis Michael
Abstract: Instead of being trapped in large units of government, individuals can choose between different, smaller units that offer a menu of regulatory options. [...] federalism promotes freedom.14 This narrative often is supplemented with the closely related narrative of experimentation, complete with the mandatory citation to Justice Brandeis's celebration of states as laboratories. 

6. Title: National Healthcare And American Constitutional Culture
Authors: Marshall, William P.
Abstract: James Madison, for example, believed the Taxing and Spending Clause did no more than allow Congress to tax and spend in reference to its enumerated powers.19 Alexander Hamilton, in contrast, asserted that the Clause provided Congress with independent authority.20 The Court in Helvering and Steward Machine concluded, however, that by the time of the Social Security decisions, the issue had been resolved in favor of Hamilton's view.21 Justice Story, writing in the early nineteenth century, had adopted Hamilton's position in his Commentaries22 and the Court itself, relying in part on Justice Story's reasoning, had held in United States v. Butler that the broader Hamiltonian reading of the Taxing and Spending Clause was the correct one.23 The only matter then remaining for the Court in Helvering and Steward Machine was whether the creation of a Social Security system comported with the requirement under the Taxing and Spending Clause that Congress act in furtherance of the "general welfare." [...] it concluded that it would defer to Congress on this issue unless the choice is clearly wrong, a display of arbitrary power, not an exercise of judgment. 
7. Title: American Exceptionalism And The Healthcare Reform Debate
Authors: Rabkin, Jeremy
Abstract: In Germany, for example, the parliamentary chamber that represents the laender (the Bundesrat) really does represent the state governments; each land government designates its own representatives in the Bundesrat and then can replace them whenever it chooses to do so.23 Since the adoption of the Seventeenth Amendment in 1913, voters (rather than state government) elect U.S. senators and the Constitution always has assured the senators a six-year term, regardless of what their home state legislature or governor might prefer.24 In Germany, state officials handle almost all enforcement of federal laws.2S In the United States, the federal government is equipped to implement its own laws.26 The Supreme Court insists there are limits on how far the federal government can go in forcing states to contribute state officials and state legislation to the implementation of federal schemes.27 Among the most telling differences with other versions of federalism is that, in the United States, state governments maintain their own sources of revenue. To take the most familiar example, federal gasoline taxes financed much of the Interstate Highway System, but state governments supervised the actual construction and maintenance of the System (to federal specifications).31 But states still have to operate, for the most part, on their own resources, In times of economic stringency, states are less keen to cooperate in federal undertakings, even when the federal government provides part of the funding.\n93 Congress responded with a statute that authorized the states to prohibit the purchase of out-of-state insurance without dormant Commerce Clause limitations.94 The Supreme Court promptly upheld that statute (the McCarran-Ferguson Act).95 It remains a serious question whether the congressional power to ''regulate Commerce . . . among the several States actually encompasses the power to authorize the States to break up the country into fifty separate trade zones, where state governments can blockade their own citizens against insurance offerings in other states. 

8. Title: American Dignity And Healthcare Reform
Authors: Rao, Neomi
Abstract: The concept of human dignity provides a useful reference point for evaluating American exceptionalism in the context of welfare rights. Since World War ?, human dignity has emerged as the preeminent value in many modern constitutions and various human rights documents.1 Particularly in countries that have extensive welfare states, dignity is often about being part of the community, being protected and provided for by the government.2 In America, however, political and legal discourse link dignity with individual rights and freedom from interference by the State.3 In this short Essay I explain how different concepts of dignity reflect fundamental disagreements about welfare rights and highlight aspects of American exceptionalism. 

9. Title: Economic Uncertainty And The Role Of The Courts
Authors: Mahoney, Paul G.
Abstract: [...] I will use the terms "property rights" and "economic freedom" to refer broadly to the absence of those forms of interference. In recent years, the federal government has pressured creditors in the Chrysler and General Motors bankruptcies to accept less than their pre-bankruptcy entitlements,38 enacted a healthcare law that requires citizens to buy insurance whether they want to at prevailing prices or not,39 and played favorites with certain industry sectors or individual companies.40 But the recent outbreaks of such interference produced a powerful popular backlash that might operate as a more potent constraint than federalism, bicameralism, or other structural barriers. Because the literature on economic development is concerned primarily with how to help poor nations out of poverty,4' it has tended to see the demand for good policies and good institutions as always rising with the level of wealth. 

10. Title: Economic Uncertainty, The Courts, And The Rule Of Law
Authors: Zywicki, Todd
Abstract: [...] adherence to the rule of law in the face of crisis is important to restrain politicians from using the crisis to pursue their own self-interest or unleashing rent seeking by special interest groups- both of which dampen economic recovery and long-term economic growth. According to empirical studies, foreclosure rates are two to three times higher in states that have anti-deficiency laws (laws that limit the bank to taking a consumer's house upon default and prohibit suing the consumer for the remainder) than elsewhere.78 Anti-deficiency laws79 create much stronger incentives for a consumer to walk away from his house when it is underwater. 
11. Title: Deference To The Executive In The United States After September 11: Congress, The Courts, And The Office Of Legal Counsel
Authors: Posner, Eric A.
Abstract: Because unanticipated national security emergencies call for powers that cannot be stipulated in advance, the executive's actions at such times are not susceptible to traditional rule-bound legal analysis. [...] either the external official or tribunal will honestly apply the law and end up interfering with policies needed to protect national security, or he (or it) will enjoy de facto policymaking authority, which will not be regarded as legitimate in a political appointee. 

12. Title: U.S. Intelligence In The Wake Of September 11: The Rise Of The Spy Commando And Reorganized Operational Capabilities
Authors: Hitz, Frederick P.
Abstract:[...] do the relevant elements of the U.S. Government regularly communicate with one another as the 9/11 Commission envisioned, or have bureaucratic setbacks like Wikileaks driven the intelligence community back to old information stovepiping habits? [...] the events of September 11 led directly to the creation of the Department of Homeland Security, a gigantic agglomeration of domestic law enforcement, immigration, customs, and coastal protection authorities that did not include a domestic intelligence gathering entity separate from the FBI, like the UK's MI5.13 In addition, the United States has committed $75 billion annually to counterterrorism,14 including the hiring of hosts of contractors holding an estimated 265,000 top secret clearances.15 What have we to show for this extraordinary expenditure of resources? 

13. Title: What Would Hamilton Do?
Authors: McConnell, Michael W.
Abstract: From the modern progressive point of view, Hamilton was too much a believer in private property, too much the advocate of sound conservative finance, too much the critic of the French Revolution, too inclined to use American military power abroad, and too much a believer that American prosperity would come from profit and markets. [...] neither the tea partiers nor the Obama Democrats are likely to honor Hamilton as an example.
14. Title: In Defense Of Substantive Due Process, Or The Promise Of Lawful Rule
Authors: Sandefur, Timothy
Abstract: Supreme Court Justices left and right have denounced the idea,2 professors have ridiculed it,3 and for decades it has been a commonplace of law schools that substantive due process is an oxymoron4 or a trick by which judges enforce their own policy preferences into law.5 Indeed, there seems to be a sort of competition among detractors for the most colorful way of ridiculing the doctrine. 12 Much of the controversy in such famous substantive due process cases as Loan Association v. Topeka13 or Lawrence v.\n254 When interpreting these terms, courts properly refer to outside sources for definitions and for explanations of how habeas corpus and other devices operate.255 In the same way, the Constitution's text implicitly incorporates the classical liberal political philosophy of the late eighteenth century by implication from textual references to liberty,256 property,257 and other rights.258 The Preamble declares unambiguously that liberty is a blessing. 

15. Title: In Praise Of Hostility: Antiauthoritarianism As Free Speech Principle
Authors: Kang, John M.
Abstract: If you are a public figure or public official- if you are "intimately involved in the resolution of important public questions or, by reason of [your] fame, shape events in areas of concern to society at large"3- then, according to the Supreme Court in Hustler Magazine v. Falwell, yes.4 And because you are, after ail, the Chief Justice of the United States, you probably are a public official as the Court defines it, and so it is highly unlikely, if not impossible, that you will be able to sue Hustler for money damages for having inflicted ruthless emotional distress upon you. In parts of the Middle East and North Africa where Muslim fundamentalism is a mainstay and where political leaders enforce an unapologetic authoritarianism and nurture an intractable hatred against Western constitutionalism, something unexpected happened: massive protests erupted.414 The protests were not against America the Great Satan but were directed instead against local authoritarian leaders themselves.413 The protests included various slogans, critiques, and calls for reform. Get Lost! - Several images pasted on the wall depicted Mr. Bums, the fictional nuclear power plant owner on The Simpsons, to whom Ghannouchi bears an unfortunate resemblance.420 One cannot help but compare this exhibition of roguishneSs to the cartoon depicting George Washington as an ass that Chief Justice Rehnquist mentioned in Hustler,*21 or to Thomas Paine' s denouncement of the King as an heir to a cheap thug who procured power through guile and violence.422 No one knows, of course, whether the protests in Tunisia portend that it will follow America on the road to constitutional democracy. 

16. Title: Law Claims And Article Iii In Stern V. Marshall, 131 S. Ct. 2594 (2011).
Authors: Kovvali, Aneil.
Abstract: 19 Core proceedings are not explicitly defined, but they include counterclaims by [a debtor's] estate against persons filing claims against the estate ___ 20 By contrast, in non-core proceedings, bankruptcy courts simply make proposals to district courts; the Article III judges on the district courts then review the proposals and enter final judgment.21 Pierce argued that Vickie's counterclaim was a non-core proceeding.22 The bankruptcy court concluded that Vickie's counterclaim was a core proceeding, and that it thus had the power to enter judgment.23 The district court disagreed, concluding that Vickie's counterclaim for tortious interference was not a core proceeding.24 Although the counterclaim fell within the literal statutory language describing core proceedings, the district court was concerned that such an expansive reading would unconstitutionally give judicial power to non-Article III bankruptcy judges.25 To avoid this conclusion, the district court took a narrow view of core proceeding and held that Vickie's counterclaim was a non-core proceeding.26 It thus regarded the bankruptcy court's conclusions as mere proposals.27 By this time, the Texas state court already had conducted a jury trial and found for Pierce.28 But the federal district court denied preclusive effect to the state court judgment, finding instead for Vickie, and awarding her compensatory and punitive damages.29 The Court of Appeals for the Ninth Circuit reversed, holding that the lower courts had lacked jurisdiction to hear the case because it fell within a probate exception to federal jurisdiction.30 The Supreme Court rejected this conclusion and remanded.31 On remand, the Ninth Circuit inferred an additional requirement for final judgment.
17. Title: Maintaining The Clear And Convincing Evidence Standard For Patent Invalidity Challenges In Microsoft Corp. V. I4i Limited Partnership, 131 S. Ct. 2238 (2011).
Authors: Oberman, Irina.
Abstract: [...] the Court's categorical rule in i4i actually increases costs ex ante by arming holders of bad patents with a Damocles' sword to hold over the heads of inventors and business owners in exchange for nuisance-value settlements. 

